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Mr, William F. caton
Secretary
Federal Communications Commission
1919 M Street, N.W.
Stop Code - 1170
WashinitOn, D.C, 20554

Re:

Dear Mr. Caton:

MM Docket No. 93-254

Transmitted herewith, OD behalf of the Virginia Association of Broadcasters and the
North Carolina Association of Broadcasters, is a facsimile of the original and four copies of
Joint Comments in the above-referenced proceeding.

If any questions should arise during the course the course of your consideration of
these Commen.ts~ it is respectfully requested that you communicate with this office.
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ORIGINAL

BEFORE THE

DOCKET r.lm6!~_~H~Jffbj

DEC 20 199J

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C.

In the Matter of

Limitations on Commerda1 Time On
Television Broadcast Stations

To: The Commission

)
)
)
)
)
)

MM Docket No. 93-254

JOINT COMMENTS
OF

VIRGINIA ASSOCIATION OF BROADCASTERS
. AND

NORTH CAROLINA ASsoCIATION OFBRQADCAS~

The ViIJinia Association of Broadcasters ("VAB"), a trade association comprising

some 74 radio and 22 television stations located in Virginia, and the North Carolina

Association of Broadcasters ("NCAB If
), a trade association comprising some 174 radio and

25 television stations located in North Carolina, hereby fIlc joint comments in connection

with the Notice of InQlJior1 issued by the Commission in the above-captioned docket.

The Commission initiated this InQuiry in response to Section 4(g) of the Cable

Television Consumer ProteCtion and Competition Act of 1992 ("1992 Cable Act ll
), which

requires the Commission to dctemrine whether stations that are predominantly devoted to the

t:rnnsmission of sales presentations or program length commercials serve thc public mterest,

convenience and necessity and should, therefore, be entitled to mandatory carriage on cable

television systems. The Commission previously decided that commercial television stations

lNotice of IDQuiQl, S8 Fed. Reg. 53902 (October 7, 1993)("Noticc8
).



which elect to broadcast llhome shoppini ll programming do serve the public interest.2

Nevertheless, the Commission discerned in the conaressional debates on the 1992 Cable Act

"a more generalized concern with the issue of commercialism in broadcasting'" and thus

initiated this 1nQ,Ui0".4

We respectfully suggest that the Commission reaffirm its policy of allowing its

licensees to determine the amount of commercisl content contained in broadcast pro,ramming

without governmental oversight. The Commission's long-standing relUlatory approach to the

question of how much commercial content a television station may broadcast is working well.

Since the system "ain't broke, II there is no need to "fixn it. Market incentives, increased

regulatory oosts and inefficiencies attendant to commercial time fClula.tions, plus the dangers

such regulations pose to Pirst Amendment concerns, convinced the Commission to eliminate

its commercial time processina guidelines in 1984. These factors are all the more

compelling today. Therefore, we sUlgest that the Notice Qf InquU:y be terminated without

the issuance of a Notice pf PrQposed Rule Makin~.

2Jiome Sha,p,pjng Stations, 8 FCC Red. 5321 (1993), ~titiQn for recon, pending.

3Notice, 16.

"With all due respect, professions of generalized concern in legislative history are not always
evidence of a pressing social problem. Nor are Buch concerns necessarily based on facts.
Professions of concern about "excessive" commereialiutiQn will, no doubt, be with US always
or at least as long as free--over-tbe-air television exists. There are always those who would
prefer that commercial speech not exist at all. Commercials on free, over-the-air television are,
obviously, essential to the existence of the system.
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1.

There Ii No Factual Or Legal
Basis For Considering The Imposition

Of Commetcial Time Limitations
On Television Stations

Imposition of commercial time limits on commercial television stations would be both

costly and inefficient. Television stations would be required to maintain documents and

records to demonstrate their comp1ian.ce with the regulations. The creation and maintenance

of the records would, obviously, impose significant new costs on the industry. Moreover,

there is no evidence that the level of commercialization currently existina in the unreaulated

market is in any way inappropriate or excessive. Indeed, injecting the govemment into the

.subjective process of determining what constitutes an "acceptable level- of commercial

speech broadcast by a television station presents a complex public policy challenge and raises

significant First Amendment issues. One person's tiresome commercial is another person's

favorite. If television stations "over-commercialize," then viewers will change the channel

and switch to other programming. In the current competitive marketplace, such actions by

even a fraction of a station's audience would muer a response by the station's management.

On a number of occasions in the past~ the Commission has considered and always

rejected the idea of adopting quantified commercial time restrictions. ~,t.J". Notice of

PrQ,pOsed Rule Making, 28 Fed. Reg. 5158 (May 23. 1963) (looked toward the adoption of

riiid commercial standards but chose not to adopt such standards); Commercial Adyertising

Standards, 36 FCC 45 (1964) (refused to initiate rule making regarding overcom-

mercialization, citing lack of public reaction and possible First Amendment problems); lY
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QyercommercjaUption, 49 RR 2d 391 (1981) (concludinJ that best fann of regulation was

self-imposed voluntary restraint). Twent)' years ago, in an effort to respond to concerns

about perceived overcommerclallzation, the Commission adopted its 16 minute per hour

commercial processing IUidelines. Commercia} Time Prgcessine Guidelines, 43 FCC 2d 638

(1973). The guideline approach was taken in an effon to provide licensees with some

flexibility in fulfilling their public interest obligation. In practice,' the guidelines operated as

ad.; fa&1Q quantitative restriction.

In 1984, after bavin, eliminated commerclal time processina luidelines for radio

stations, the Commission abolished the commercial guidelines for television as well because

it found that market forees, rather than Commission rules, were the decisive factor in

determining the levels of commercia);ration for television stations. The marketplace is more

competitive today than it was when the Commission decided to eliminate its commercial time

processing guidelines. In fact. the video marketplace of 1993 presents a veritable cornucopia

of consumer choices.

In eliminating the commercial time processing guidelines for te~evision in 1984, the

Commission stated: H [M]ark:etp1a.ce forces can better determine appropriate commercial

levels than OUI' own rules. It TV Deregulation, 98 FCC 2d 1076. 1102 (1984), mean. denied,

104 FCC 2d 357 (1986), aff'd in part, remanded in part, Action For Children's Television v,

ECC. 821 F.2d 741 (D.C. Cir. 1987). The Commission detennined that the marketplace

was a more efficient and less intrusive means to an end than government regulation. There

have been no facts presented to or by the Commission which would support a return to the

unnecessary feiulation of the past. In fact. viewed from the perspective of hindsight, the
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Commission~s 1984 decision to eliminate the commercial processing guidelines has succeeded

in accomplishing exactly what the Commission expeCted and intended. New fanns of

commercial progtaInInine, such as infommercials and home shoppinl services, developed

throuih licensee experimentation..s And, from a First Amendment perspective, the

government removed its IIthumb from the scale- allowing the private sector to make the

decisions about whether, when and how much commercial sponsorship is appropriate.

n.

Any Analysis Of The
Public Interest Standard

As It Relatea To Restrictions
On Commercial Speech Must Consider

The limits Imposed By The First Amendment

In rethinking the public interest standard as it rela.tes to the level of commercial

content broadcast by television stations, the Commission must give careful consideration to

the First Amendment. Given the competitive state of the video market in which free over-

the-air television stations now compete and the lack of &overnment imposed commercial time

limits on other video media, it would violate the First Amendment for the Commission to

impose such restrictions on the over-the-air systems, Any rational analysis of costs and

benefits to be achieved by the Commission's imposition of commercial time restrictions on

Sorhe Commission then noted, that the existence of commercial guidelines would impede the
ability of commercial television stations to present irmovative and detailed commercials. The
Commission stated: "In addition to creating a potential disadvantage to video and non-video
services currently in operation, our regulation may also interfere with the natural growth and
development of broadcast television as it attempts to compete with future video market entrants."
TV peregulation, 98 FCC 2d at 1104.
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commercial televi.&ion stations would not survive review under the constitutional standard for

analyzing restrictions on commercial speech. S=, u., Cincinnati y. Dlscovexy Network.

~, _ U.S. _, 21 Med. L. Rptt. 1161 (1993); Board of Trustees of State University of

New York v' Fox, 492 U.S. 469 (1989); Central Hudson Gas & Electric CoW. Yn Public

Service Cornmiyipn of New York, 447 U.S. 557 (1980). Under the CcntDl BMwn test,

the government may not restrict lawful and non~misleadinl commercial speech unless it can

demonstrate (1) a substantial interest in so doing, (2) which is directly advanced by the rule,

(3) and which rule is not more extensive than necessary to advance the iovemmental interest

asserted.

As noted previously) the~ in this proceedina articulates no facts from which one

can discern the interest that would be advanced by restricting the amount of commercial

matter carried by television stations. However, even assuming that the Commission could

articulate a substant:l.a1 interest in restricting commercial content, liven the existing video

marketplace, such a rule could not survive the test under parts (2) and (3) of Ccntml

Hud$Q!1. In fact, given the existing factual record, which suggests that the marketplace

functions quite, effectively and effic~t1y to guard against -excessive" commercialization, any

new FCC regulation would fail both the "fit between means and ends II component and the

"least restrictive altemative" component of the test. The Supreme Coun stated in Discovery

Networks:

"[C]ommercial speech serves to inform the public of the
availability I nature, and prices of products and services, and
thus performs an indispensable role in the allocation of
resources in a free enterprise system. ... In short, such
speech serves individual and societal interests in assurin&
informed and reliable decision-making.

21 Media L. Rptr. at 1166 n. 17. (citations omitted)
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In redefining the Communications Act's public interest standard as applied to commercial

content on television stations, the Commission should reaffinn its commitment to licensee

discretion. Such an approach would be well-grounded in economic reality and legal

principle. In a highly competitive video distribution market~which is only going to become

more competitive as DBS and telcos enter the market-the Commission should refrain from

adopting regulations which would handicap one competitor to the advantage of others.

m.

The Paperwork Reduction
Act Of 1980 And The Regulatory
Flexibility Act Of 1981 Militate

Against The Imposition Of
Commercial Time Limits

The Commission should also consider two other significant acts of Congress: The

Paperwork Reduction Act of 19811 and the Regulatory Flexibility Act of 1981."

If it remains true (and we believe it does) that, as the Commission found in 1984,

marketplace forces are adequate to guard against concerns of "excessive" commercialization

on broadcast television stations, then an agency decision to reimpose commercial time

guidelines or limits would be contrary to both the Paperwork Reduction Act and the

Regulatory Flexibility Act. The purpose of the Paperwork Reduction Act is to minimize the
.

paperwork burden on business, minimize the cost to the government (vi~. taxpayers) of

collecting data, and to maximize the usefulness of data. collected by government. If the

marketplace works as an efficient and effective regulator of television commercial time loads,

Ci44 U.S.C. §§ 3501 ~,Kg.

'5 U.S.C. §§ 601 et~.
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then an agency regulation on this topic would obviously be redundant. Such a regulation

would requite that extensive records to be Cpt to ensure compliance t a requirement which

would be contrary to the pwposes and policy of the Paperwork Reduction Act. Such a

regulation would increase paperwork costs on television stations, increase costs to the

lovemmen.t in enforcement and monltorin& compliance and would result in collection or

analysis of, ultimately, useless data.

The same is true for an analysis of the proposal under the light of the Regulatory

Flexibility Act. The purpose of the Regulatory Flexibility Act is to ensure that

administrative agencies, engaged in rule makingt consider alternatives to proposed rules

which would achieve statutory objectives while minimizing adverse economic impact on

small business. If, as is contended here, marketplace forces are adequate to address the

regulatory concern. then the agency should employ such an alternative in resolving the

problem.

IV·
I

Adoptina New Restrictions
On Commercial Time By Television

Stations Would Have Adverse, Unintended
Consequences For State Broadcast Trade

Associations And Community Groups,

It should also be noted that reimposition of commercial time guidelines or the

adoption of new restrictions would have serious adverse consequences unintended by the
I

Commission. Many state broadcast trade associations including VAB and NCAB operate

non-commercial sustaining announcement programs. In an age of budget cutbacks, these

programs have become essential to the economic viability of state broadcast associations.
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The non-commercial sustaining announcement programs run by VAB and NCAB have aided
i

these groups in keeping dues costs down. In addition, revenues from such programs allow

VAB and NCAB to offer meetings and ,se~ where FCC rules, and regulatory

compliance are discussed. Representatives of the Commission I s staff have participaten in

these meetin~s sponsored by VAB and NCAB, all with the goal of educating broadcasters

about the FCC's rules and policies to ensure compliance. Reimposition of commercial time

guidelines would, in allli1celihood, eliminate such programs and would impose a severe

:financia1 hardship on VAB 8l1d NCAB.

Another similar, though discretely di~t, unintended consequence that would flow

from commeteial time restrictions is the harm that would occur to non-profit community

organizations. In recent years, many non-profit community groups have worked with local

television stations to sponsor charitable or other fundraising events. Television stations and

community groups have increasingly sought out businesses in the local community to

contribute financially in exchange for promotional association with the public service \Went.

Such promotional mentions for commercial businesses now routinely appear in what, under

the FCC's old logging rules, would have' been defmed as public service announcements.

Such 10g08 and promotional mentions are aldn to underwriting mentions in the non-

commercial realm and are harmless. However, if the Commission were to adopt commercial

time restrictions, a definition of a commeJ.cial would, of course, be needed. It is quite

probable that co~munity groups would thus fu1d their ability to raise funds impaired when

the local television station explains that the "PSA/promo spot" must now be logged against a

station's available commercial inventory. At the margin, there will be less time available for

community groups to use in a fashion they have found to be efficacious in fundraising.
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Conclusion

VAD and NCAB, therefore, respectfully request the Commission to terminate this

proceeding.

Respectfully submitted,

VIRGINIA ASSOCIATION OF BROADCASTERS
AND

NORTH CAROLINA ASSOCIATION OF
BROADCAS S

By ~tJ.MulJj)
Daniel W. Clark

December 20t 1993

Tharrington, Smith & Harifove
Attorneys At Law
Post Office Box 11'1
Raleigh, North Carolina 27602
(919) 821-4711

Their Attorneys
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